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Financial Year 2007-2008

This financial year has witnessed the most significant changes to the Film Code of Conduct since its inception.

The Code has been extensively reviewed to incorporate changes which have been made to it to reflect the wishes of its signatories and to include changes suggested by an independent reviewer to make it more viable.

For instance, since the Code came into operation, signatories to it have struggled with the concept of what constitutes “fair and equitable dealing.”  This constitutes one of the basic tenets of the Code. As a result of the review this is now spelt out in detail.

The changes which have been made over the years to deal with disputes to allow them to be dealt with more quickly and at the early stages have now been written into the Code.  The procedures themselves have been revised to allow for quicker turnaround times during the preliminary stages.

More discretion has been given to the Code Conciliator to fix the time and dates for conciliation proceedings, should the dispute get to that stage, and parties will now be able to use email and faxes to bring about a faster resolution.

The details of the changes were announced after they were ratified by the Committee at the Movie Convention last year.  They are set out in more detail on the FEDCAC website ( www.filmcode.info ).

The review was initiated by the Committee to keep the Code under constant review, to make sure that it remains relevant to the concerns of the signatories and to keep pace with the major changes in technology taking place in the distribution and exhibition industry.

It was carried out by Mr Neill Buck who has had wide experience in the operation of voluntary codes. His recommendations were fully implemented and drafted into the Code by a sub Committee reporting the full Administration Committee.

Drafting of the Code amendments was done by Robert Reeve, who has represented the independent distributors on the Administration Committee since the Code came into operation ten years ago.  Robert’s experience in the law and on the Committee was invaluable in the drafting process.

Because of the importance of the principles dealing with fair and equitable conduct, I have appended them as part of this report.  They are of course set out in the Code which is on the website.

The Committee again addressed the question of the number of the signatories to the Code as part of an assessment to obtain the widest possible industry participation.

A letter from the Committee to those who have either not become signatories to the Code or who are not aware of the Code has been sent to as many members of the industry as we have been able to identify.

Industry organisations such as ICAA and AIDA have assisted the Committee by passing the letter on to members in the industry.  The MPDAA has assisted by including a copy of the letter in the correspondence its members have with those using prints.  

There are now 255 signatories to the Code which cover most of the distributors and exhibitors throughout Australia. 

Those who are signatories to the Code have now been posted on the website.  On behalf of the Committee I would ask signatories to encourage any members of the industry have not already signed up to seriously consider doing so.  If potential signatories need further information, it is readily available from the Secretariat.

Another of the recommendations made by the Buck review was that the Committee Chairman and the Code Conciliator should be appointed for fixed terms with the provision that the appointments could be renewed.

At its meeting in August 2007, the Committee reappointed me for a further term of three years beginning from 1 September 2007

The Committee at its meeting in June 2008 reappointed David Newton as the Code Conciliator for a further three year term beginning on 1 September.  It also reappointed The Accord Group as the Secretariat for a further three years.

It is always difficult to assess how effective a Code of Conduct is operating because of the differing expectations of the signatories.

The review carried out by Neill Buck was a helpful indicator of the health of the Code.  He consulted across the main groups which constitute the Code and set out in his recommendations the concerns which some of the signatories had.

Hopefully those concerns have all been addressed in the amendments to the Code which have made it a more workable document.

There will be some difficult times in the next few years as cinemas undergo fundamental changes in the exhibition of films.  The Code is there to provide a framework to work within as these changes take place. Distributors and exhibitors have undertaken to put in place and to make known to their employees what the dispute resolution procedures are and how they can be invoked at the very early stages.  If there are any concerns, the secretariat is only a phone call away.

The cornerstone of the Code is that signatories will deal with each other on a fair and equitable basis at arms length and in a manner set out in the code. No matter how difficult or involved a dispute may become as the new exhibition regimes fall into place, the Code is in a position to help the implementation and, if necessary, to sort out any potential disputes.

During this year there have been several meetings between the representatives of the ICAA and the MPDAA.  These have coincided with meetings of the Administration Committee.

These meetings were held in the early years of the Code but for some time they were held separately.  Holding them conjointly with the main Committee meetings has saved both time and expense.  It provides the opportunity for the representatives of the independent cinema operators to discuss directly matters of concern with the major distributors.

These meetings are set to continue and should provide an appropriate forum for discussion of the changes which will be on us shortly and may lead to an industry wide approach to deal with some of the problems.

Meeting on the same day and at the same venue also provides the opportunity to raise issues of major concern which may have implications for the Code at the subsequent Administration Committee 

I thank the members of the Committee for the way they have attended to the business of the Code and to those Committee members who have on occasions made premises available for meetings.  I also thank them for their vote of confidence in me by reappointing me for a further three years as chairman.

The ACCC has kept a watchful eye on the working of the Code and provided assistance with advice and with venues for meetings. Konrad Chmielewski has made himself available for Committee meetings and to address the wider Code membership at the Movie Convention on the value of voluntary codes and the Film Code of Conduct in particular. 

The Committee and Code signatories thank him for his assistance.

The Code Conciliator, David Newton has provided wise advice to the Committee, has honed the dispute resolution procedures and has been a key factor in keeping disputes to a minimum. 

Bianca Keys from the Secretariat has provided the signatories and the Committee with attentive assistance and helpful advice. They have both greatly assisted me during the year.

I thank them for it.

John Dickie

John Dickie

Chairman 

Film Exhibition and Distribution Code Administration Committee

c/o- The Accord Group

205/370 Pitt Street

Sydney NSW 2000

Tel: 02 9264 9506

Fax: 02 9264 8268

Email: codedisputes@accordgroup.com.au
Website: www.filmcode.info
4 August 2008

Appendix

Summary of the principles of “fair and equitable dealing”

· principally, the legitimate commercial objectives of the distributor and the exhibitor, and

· the relative bargaining strengths of the distributor and the exhibitor, and

· whether, as a result of conduct engaged in by a party, the other party is required to comply with conditions which are not reasonably necessary for the protection of the legitimate interests of the first mentioned party, and

· whether the party is able to understand documents relating to the transaction or proposed transaction that are supplied by the other party, and

· the commercial basis on which, and the circumstances under which, a distributor could make the film available to another exhibitor, or an exhibitor could receive a supply of prints of an equivalent film from another distributor, and

· the extent to which a distributor’s or exhibitor’s conduct towards an exhibitor or distributor is consistent with that distributor’s or exhibitor’s conduct towards other like exhibitors and distributors in similar transactions, and

· the extent to which a party is willing to negotiate the terms and conditions of the transaction with the other party, and

· the extent to which a party acts in good faith
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